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STATEMENT OF CASE

This is an appeal from a decree of the Supreme Court

of the Territory of Hawaii refusing to terminate a trust

created by Emma Dreier by trust deed dated May 13,



1909, for the benefit of her son, Emile Dreier, his wife,

Caroline Dreier, and their son, Edward Dreier. Emile

Dreier was non compos mentis and has died; thereafter

the grandson, Edward Dreier, reached majority and died

intestate, unmarried, and leaving his mother and no

descendants.

The present trustee, H. V. von Holt, filed his final

accounts in March, 1930, alleging that the objects for

which the trust was created had been fulfilled, and pray-

ing to be discharged from his trust and for an order to

distribute the property. The appellees, August Dreier,

Edward Dreier and Adele Dreier Prates, filed an inter-

vention and answers denying that the objects of the trust

were fulfilled or that the trust was terminated, and alleg-

ing that they are uncles and aunts of the said Edward
Dreier, deceased.

A hearing was had before Hon. A. E. Steadman in the

Circuit Court. After said hearing the petition was

amended and supplemental service was issued to unascer-

tained persons. A. G. M. Robertson was appointed guard-

ian ad litem for the following minors, parties in interest:

Frank Prates, Jr., Coryell Prates, Richard Prates, August

S. Dreier, Jr., William Mutch Dreier, Alexander Mc-
Duff Dreier, James Grant Dreier, Edward W. Dreier,

Jr., Genevieve M. Dreier, Juanita A. Dreier, George W.
Dreier, and Richard Dreier, who filed answers to the

amended complaint, denying that said trust should be

terminated and asserting an interest therein as heirs of

Edward Dreier.

The trust deed, after granting to Cecil Brown as trus-

tee certain personal property in consideration of the love

and affection of the settlor for said Emile Dreier, her son,

non compos menlis, and love and affection of her grand-

son, said Edward Dreier, provided that the trustee "pay



from the net income . . . the sum of fifty dollars per month

to Caroline Dreier, wife of said Emile Dreier, for and

during the term of her natural life, and to pay the balance

of said net income to said Emile Dreier for his support

and maintenance, or so much thereof as may be neces-

sary for that purpose, and the balance of said income, if

any, for the support, maintenance, education and ad-

vancement of Edward Dreier, grandson of the donor;

said donor hereby directing and providing that if the in-

come so set apart for the support, maintenance, education

and advancement of said Edward Dreier is not required

or is not required for the time being for said purpose or

for the support of said Emile Dreier as aforesaid, such

surplus income shall be added to the principal and shall

accumulate as a part thereof to be disposed of as a part of

said principal as hereinafter provided."

After providing that sums to be expended for the

maintenance of Emile Dreier shall be paid to the Donor
and expended by her the trust deed recites:

"Upon the death of the said Emile Dreier and of

the said Caroline Dreier, this trust shall cease and
the entire trust estate or so much as shall then be
remaining shall be conveyed and delivered free and
clear of the trusts hereby created to the said Edward
Dreier, grandson of the Donor, as and for his sole

property, if he, the said Edward Dreier, shall then be
alive. And if he shall have deceased, said trust estate

shall be conveyed to such person or persons as he,

the said Edward Dreier, shall by last will and testa-

ment name to receive the same, and failing such
appointment then his heirs at law. But if the said Ed-
ward Dreier shall decease unmarried before attain-

ing his majority, then the trust estate or so much
thereof as shall then be remaining shall be conveyed
and delivered free and clear of the trusts hereby ere-



ated to the children of the said Donor and/or their

heirs at law." (Record pp. 10-14.)

The Circuit Court entered a decree terminating the

trust and adjudging Caroline Dreier to be the beneficial

owner of the entire fund, principal and income, and on

appeal the Supreme Court revised this decree and entered

the decree appealed from, refusing to terminate the trust

(Record p. 59).

ARGUMENT
In discussing the construction of this trust deed it

should be observed

:

1. That the trust deed expressly provides that "Upon
the death of said Emile Dreier and of Caroline Dreier

this trust shall cease.''

2. That the trust was created especially for a non

compos mentis son of Emma Dreier.

3. That the trustee takes an absolute estate in himself

"his executors, administrators, successors and assigns."

4. That the surplus is to accumulate till the termina-

tion of the trust, to wit: till the death of the survivor of

Emile and Caroline.

5. That the trustee is to then convey and deliver so

much as shall then be remaining to the persons then en-

titled.

6. That all of the ultimate persons entitled to take

do so as purchasers under the deed of trust and not by

descent, taking as a class to be determined at the end of

the trust.

7. That the words "then his heirs at law" refer to the

heirs at law of a third person and not those of the settlor.

8. That the word "then" used throughout is used as

an adverb of time.



9. That there is no present gift to those who are to

receive at the termination of the trust except the direction

to then convey and deliver so much of the trust fund as

then shall be remaining.

10. There is an express statement that the settlement

is made for love and affection of Emile Dreier and Ed-

ward Dreier, without mentioning Caroline Dreier, the

daughter-in-law.

11. There is an express provision excluding Caroline

Dreier if Edward dies unmarried before majority.

THE QUESTION OF CONSTRUCTION OF A
TRUST EXECUTED IN HAWAII AND WHERE
THE ADMINISTRATION OF THE TRUST AND
THE PROPERTY IS IN THAT TERRITORY IS

ONE OF LOCAL LAW.

Spindle V. Shreve, HI U.S. 542, 28 L. Ed. 512-

514:

"It cannot be doubted that it is competent for

testators and grantors by will or deed to construct

and establish trusts both of real and personal prop-
erty, and of the rents, issues, profits and produce of

the same, by appropriate limitations and powers to

trustees, which shall secure the application of such
bounty to the personal and family uses during the

life of the beneficiary, so that it shall not be subject

to alienation, either by voluntary act on his part or

in invitum, by his creditors. The limits, within which
such provisions may be made and administered, of

course, must be found in the law of that jurisdiction,

which is the situs of the property, in case of real

estate, and in cases of personalty where the trust was
created or is to be administered according to circum-
stances. And in determining those limits, that law



declares how far and by what forms and modes, the

institution of property may be permitted to accom-
nfiodate itself to the will and convenience of individ-

uals without prejudice to public interest and policy;

by what limitations and instruments its usual inci-

dents may be aflfected and altered, so as to effectuate

the intention of parties; how far the dominion, im-
plied in the idea of property, may be extended so as

to limit the future dominion of those who succeed to

its beneficial enjoyment.

"It follows, therefore, that the judgment in each
case must be determined by the positive provisions of

the law of the locality which governs it and the par-

ticular terms of the instrument by which the scheme
is framed."

Rennyson v. Dunscombe, 47 Fed. (2d) 498:

In this case the question was whether a bankrupt's

interest under a will which created a trust for his benefit

was vested or contingent so that his trustee in bankruptcy

could administer it as assets of the estate.

"The character of the interest that Martin took

under the will — whether vested or contingent and
therefore whether transmissible or subject to legal

process for debt at the date of adjudication—is a

question that must be determined according to the

laws of Tennessee. Spindle v. Shreve, 1 1 1 U.S. 542,

28 L. Ed. 512. It is settled by the decisions of this

and other courts that, where at the time of adjudica-

. tion the remainder is contingent as to the persons who
are to take, there is no vesting of interest in the trus-

tee under Sec. 70a (5) of the Bankruptcy Act. . . .

The law of Tennessee, it is true, favors the vesting of

estates at the earliest possible moment; but it is also

the rule in that state, that, where a devise in remain-

der is made to a class of persons subject to fluctua-



tions in personnel in consequence of future births and
deaths and the time for enjoyment or division is fixed

upon the happening of a future event, the interest

does not vest until the happening of the event, and
then in such persons only as at that time come within
the description of the persons constituting the class."

The decree of the district court dismissing the suit of

the trustee in bankruptcy was affirmed.

First Natl. Bank v. Natl. Broadway Bank, 156

N.Y. 459, 42 L.R.A. 139;

Whitney v. Dodge, 105 Cal. 192.

THE RULE SET FORTH IN THE APPEALED
CASE IS ONE OF THE DETERMINATION OF
A CLASS AND THE TIME AT WHICH SUCH A

CLASS SHALL BE DETERMINED.

This rule has been set forth by the Supreme Court of

the Territory in cases already decided:

Auld V. Andrade, 31 Hawaii 1
;

Crescent City Motors Co. v. Nalaielua, 31 Haw.
418.

And these cases were accepted as settling the law in the

present case.

The case of Estate of Isenberg, 28 Haw. 590-639, cited

by the appellants has no similarity to the above cases.

That was a case of a gift to each of nine children of the

income of one-ninth of the property with a provision for

the payment of the principal to each child as he attained

the age of 25. There was no limitation over on failure
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to reach such age. The trustees were directed at the death

of the testator to "divide the remaining two-thirds into

as many equal portions as I shall have children living,

and pay over one such portion ... to each of said chil-

dren who has then arrived at the age of twenty-five years,

and hold one of such portions for each of the remaining

children." The trustees are to pay the income to these

under-age children and "As such remaining children

shall each successively arrive at the age of twenty-five

years to pay to him or her the portion so held for him or

her/' (Italics ours.) There is no limitation in case of

failure to arrive at the age of twenty-five and the gift is

a direct gift to be held for each of the children.

The reason why such questions as the construction of

trusts should be determined by local law is not far to see.

The body of the law of Hawaii has been developed with

certain well-considered cases, and no one can tell how
many wills and trust instruments have been drafted with

such rules in mind. To upset a well-established rule of

the jurisdiction where the trust is created is not to carry

out the intention of the testator or settlor, but to ignore it.

Crescent City Motors Ltd, v. Nalaielua, 31 Haw. 418,

where there was a like deed of trust, the property to be

conveyed by the trustee at the end of twenty years to the

grantors "or to the survivors of t|;iem and to the heirs of

each of all, if any, or all of them should die before the

expiration of said term."

The court held that an only son of one of the grantors

who was the heir at law took a contingent remainder and

must survive until the termination of the trust.

"Various so-called rules of construction have

been resorted to by courts in the effort to ascertain

the intention of testators as expressed by their wills



and of grantors as expressed by their deeds. One of

them, for example, is that when a devise or grant is

given to 'heirs' of the testator or grantor prima facie

that is to be taken to mean those who would be the

heirs at the death of the testator or grantor as the case

may be, unless it is apparent from the instrument that

those were intended who should be the heirs at some
later period of distribution. This rule was doubtless

evolved out of the very meaning of the word 'heirs'.

Ordinarily that word means those who under the

law would take the property of a decedent at his

death, but the word is susceptible of the meaning,
and it has often been construed by the courts, that

those are intended to take who would be the heirs at

a later named period of distribution if the testator or

grantor had lived to that time. Another rule of con-

struction, one which was adopted and applied in the

case of Auld v. Andrade, 31 Haw. 1, is that 'When
under the provisions of a will a gift to a class is post-

poned, either to a particular time or pending the

termination of a preceding estate, as a rule those

members of the class, and those only, take who are in

existence at the arrival of the time for distribution, as

at the death of the life tenant, unless the particular

language used confines the gift to those in existence

at the date of the will.' Each of these rules, like all

other rules of construction, is to be applied only when
it serves to aid in the carrying out of the intention

of the testator. When its application would serve

merely to frustrate that intention, the rule is not to

be applied. In the case at bar the grantors have said

in unambiguous language that the conveyance of the

corpus is not to take place until the end of the twenty
year period there named and that it is to take place

at that particular time. The trustee, when that day
arrives, will be confronted with the question, to

whom is it my duty to convey now? If and in so far

as the original grantors shall then be living that duty
will be obvious. It will be to convey to each of them
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their surviving one-third of the corpus. If one of

them shall not survive, to whom shall he convey?
The answer expressed in the deed is 'to the heirs of

the non-survivor.' This we understand to mean the

persons who at that time will be the heirs of the dece-

dent/' (Italics ours.)

Crescent City Motors Company v. Nalaielua, supra,

is not as strong a case as the present one. There is no pro-

vision for the accumulation of income as there is under

the Dreier trust deed and the heirs are those of the grant-

ors and not those of a beneficiary.

The rule in Shelley's Case is not the law of Hawaii.

Thurston v. Allen, 8 Haw. 392.

In Carter v. Davis, 18 Haw. 439, a direction to a trus-

tee to convey an estate at the end of the particular estate

"to such of said children as shall then be living and to the

heirs and representatives of any who shall have hereafter

deceased" creates a contingent remainder. Yet the appel-

lant would have this court practically overrule this deci-

sion of twenty-five years' standing and rule that a gift to

Edward "if he, the said Edward Dreier, shall then be

alive" (at the decease of his father and mother) and asks

this court to hold that such a gift is vested and his heirs

take by descent.

A RULE OF LOCAL LAW WILL NOT BE DIS-

TURBED UNLESS THERE IS CLEAR ERROR.

Ewa Plantation v. Wilder, 289 Fed. 664, 670;

Kealoha v. Castle, 210 U.S. 149.

Messinger v. Anderson, 225 U.S. 441, 56 L. Ed. 1 152:

In construing a gift under a will as to whether there

was a fee or a life estate given, the Circuit Court of Ap-
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peals had decided it was bound by its former decision that

there was a life estate although in the meantime the state

court in construing the same will had held a fee was

given. The Supreme Court, in reversing the Circuit

Court of Appeals, says:

"We should lean towards an agreement with the

state courts especially in a matter like this."

THE CLAIM OF THE APPELLANT IS THAT
THERE WAS AN ABSOLUTE VESTED ESTATE

IN EDWARD.

The appellant in the conclusion to her brief on page

63 says that

"There was a further gift by way of remainder
to Edward absolutely and in the event of his failure

to survive and enjoy the actual possession of the re-

mainder to those whom, he, Edward, might designate

by will to enjoy the same, or to his 'heirs at law' as of

the date of his death if so designated by him, with
equal effectiveness, by failure to make a will. This

gift in remainder is not under, but free of trust.''

(Italics ours.)

The short answer to such a contention that Caroline,

the mother, takes not under the deed but as an heir is,

that as this is personalty and Edward has died intestate

his administrator is the proper party to make such a claim,

and not his mother.

This error runs throughout the brief of the appellant

and nearly all the cases cited that we have noted are those

in which the estate came through or under a testator or

settlor and the heirs referred to took from the person who
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granted the particular estate. That is not the case here.

Edward never owned the property and in order to own
it he had to survive his father and mother. It is his heirs

who are referred to and they must take under the deed of

trust, if at all.

THE HEIRS OF A THIRD PERSON MUST TAKE
AS PURCHASERS AND NOT BY DESCENT.

The case of Ward v. Stone, 2 Dev. Eq. 509, 27 Am.
Dec. 238-247, states the difference in construction of the

word heirs in the case where the estate came out of and

through the testator or settlor and the word heirs of a

third person from whom the estate does not come:

"Lord Thurlow says in Jones v. Morgan, 1 Bro.

209, 'All heirs taking as heirs must take by descent.'

Upon this ground he holds the rule inflexible which
requires that when a freehold is given to one and a

remainder is so limited as to go in succession to the

heirs of the first taker, these shall take by descent

because 'taking on the character of heirs, they must
take with the quality of heirs'—that is to say, must
take by descent and not by purchase. But an inheri-

tance may be limited in remainder to the heirs of him
to whom a precedent freehold is not given, or it may
be limited to the heirs of a deceased person. Here
the donees do not take by descent, for their ancestor

has no estate which the word 'heirs' can expand into

an estate of inheritance. They do not therefore take

as heirs, but take simply as purchasers. But it is

insisted for the plaintiff, that nevertheless they are

described as 'heirs' that the law of descent is neces-

sarily referred to for the understanding of that term

and the ascertainment of the persons thereby in-

tended, and therefore this law is to regulate also the

shares in which the thijig given is to be enjoyed by
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those on whom it is bestowed. With the highest re-

spect for those who have drawn this inference, we are

compelled to say we do not see its force. Every vol-

untary disposition of property takes effect according

to the agreement of the contracting parties. Their

intentions, properly expressed, give the mode and the

form that constitute the law of the conveyances. The
regulations of the state for the transmission of inheri-

tances left vacant by death do not, proprio vigore,

operate on the subject matter of such conveyances,

and can apply to them only so far as the parties have
adopted them and directed them to be applied.'^

(Italics ours.)

The present case is therefore merely one of construc-

tion of the trust instrument. It is not bound to the statute

of distribution or descent and it is not bound by the rule

that heirs are determined at the death of the testator, as it

is not a testator's heirs that are being determined. The
question is: Who under all the terms of the trust instru-

ment were intended to take, when there was a direction

to the trustee to convey and deliver the principal and

accumulated income of the trust fund to the heirs of Ed-

ward, if he were not then alive at the death of the survivor

of Emile and Caroline?

One of the first cases cited by the appellant, Simes v.

Ward, 103 At. 310 (N.H.), is typical of a large number
of the citations (Brief p. IS) . The present case is not one

of the heirs of the settlor or a testator but the heirs of a

third person who must take as purchasers under the deed

of trust, if at all. In Simes v. Ward there was a remainder

to the testator's heirs and the court says they are to be

determined as at the time of the testator's death, and goes

on to say, "I give a part of my estate to my heirs, is but

another way of saying that as to that part of my estate I

elect to die intestate."
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2 Washburn on R. P., Sec. 1565

:

"So if a man by his will give an estate to a devisee

for life, with a remainder to his own heirs, they do

not at common law take as remaindermen but by
descent."

This is what Judge Holmes says in Whall v. Converse,

146 Mass. 345:

"That such a mode of ascertaining the benefici-

aries implies that the testator has exhausted his spe-

cific wishes by previous limitations and is content to

have the law take its course."

But the clause here is entirely different from the heirs

of the settlor. If the rule were the same as in those cases

just cited the rule in Shelley's Case would apply and the

heirs of Edward taking by descent would give him a fee.

But the rule in Shelley's Case does not apply in Hawaii.

Thurston v, Allen, 8 Haw. 392.

The whole case of the appellant rests on the rule of

construction that a man's heirs are ordinarily determined

as of the time of death. Chief Justice Field, in the case of

Heard v. Read, 169 Mass. 216-222, says that modern de-

cisions in view of fact that contingent interests are now
alienable, descendable and devisable "put the reason of

the rule, not on any fondness which the law has for vested

over contingent interests but on the fact that heirs at law

by the very meaning of the words are usually those per-

sons who take inheritable real property immediately on

the death of the owner if he dies intestate." But he goes

on to say

:
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"The rule contended for is not a rule of substan-

tive law, but a rule of interpretation which has been

adopted by the courts as the means of ascertaining

the intention of the testator as expressed in his will,

and it never should be used to defeat what from the

whole will appears with reasonable certainty to have

been his intention."

Sears v. Russell, 8 Gray 86;

Knowlton v. Sanderson, 141 Mass. 323;

Fargo v. Miller, ISO Mass. 225

;

Wood V. Bullard, 151 Mass. 323.

AS A MATTER OF GENERAL LAW THE CON-
STRUCTION OF THE SUPREME COURT WAS

RIGHT.

The case of Knowlton v. Sanderson, 141 Mass. 323, is

almost on all fours with this one. There were two lega-

cies, one of $2,000, the income to be paid to the grandson

during the life of the son, and then the principal to the

grandson or his heirs at law. The other legacy of $3,000,

the income to be paid to the son, but if attached by a cred-

itor of the son the income to be paid to the grandson if

then living, or, if not, to the use of the trustees. On the

death of the son the $3,000 was to be paid to the grandson

or his heirs, and if the grandson should die during the

life of the son the $2,000 was held by the trustees during

the life of the son and then "be paid in the same way to

the heirs at law" of the grandson.

The grandson died during the life of his father, leav-

ing no widow or issue, and his father as next of kin.

The same question arose there as here, whether the

father took as heir of his son. The court said

:
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"By the provisions of the will, the principal of

both sums was to be paid to the heirs at law of John
W. upon the death of his father, James. The heirs

of John W. were not to take under the will by in-

heritance, but as persons designated by the testator as

such heirs, found to be in existence at the time of

James's death. The remainder over to the heirs was
contingent until the prescribed event should happen.
The bequest was to those who should be his heirs

upon the happening of the contingency and not to

those who were the heirs of John W. at the time of

his decease."

This case shows the son to have been unworthy of

management of an estate, as the trust here shows Emile to

have been incapacitated.

If Emile and Edward, father and son, had survived

the settlor and Edward predeceased Emile, the former

having attained majority and then died intestate and un-

married, the same question would have arisen. Clearly

Emile, the non compos mentis father, would not have

taken an absolute interest. Similarly it follows that Caro-

line, the mother, does not take an absolute interest.

The case of New York Life Insurance and Trust

Company v, Winthrop, IZl N.Y. 93, 31 A.L.R. 791, de-

cided by Judge Cardozo, contained a provision whereby

the trustee was to pay to the wife of the testator the in-

come for life "and upon her death to pay the same" to

the daughter, Mrs. Morrell, for life, and upon the death

of "his said wife and daughter to convey, assign and

deliver the said estate, real and personal, so held in trust

to the lawful issue of Mrs. Nellie Bostwick Morrell,

share and share alike, or in default of issue to the next of

kin of Mrs. Morrell."
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Mrs. Morrell died in the lifetime of the mother, with-

out issue. The question was when her next of kin should

be ascertained. The court said that the testator "was care-

ful to provide that only upon the death of both—'upon

the death of my said wife and daughter' was the trustee

to convey and deliver the subject matter of the trust. The
mandate is to distribute among issue, and 'in default of

such issue' among the next of kin. But in default of issue

when? It happens that none were born. Plainly if any

had been born their interests would have been defeasible;

at least until their mother's death. This, indeed, is con-

ceded by counsel for respondents. The very provision for

the substitution of another class, the class of next of kin,

is a token that survivorship was thought of as a condition

of the gift. Salter v. Drowne, 205 N.Y. 204. Bowman v.

Bowman (1899), A.C. 518, 523, 526, H.L // it was

postponed till then for issue, it was postponed for next of

kin/' (Italics ours.)

In the present case it was postponed till the death of

the survivor of Emile and Caroline so far as Edward was
concerned and his gift was expressly contingent on his

survival. It was then provided to substitute a class to take

in his place, to wit: his heirs at law, when? To quote the

above, "If it was postponed till then for Edward, it was
postponed for his heirs at law."

The court goes on to say:

"Whether the same construction would be appro-
priate if the ultimate remainder had been given not

to the next of kin of the daughter, but to those of the

testator, we need not now determine. Such a gift is

more readily interpreted that the law shall take its

course; that the estate shall be disposed of as if the
will had not been made. Whall v. Converse, 146
Mass. 345."
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The court further says:

"We deal therefore, with a gift which—at least

up to a certain point—was contingent and defeasible,

a gift to which survivorship at some time was an-

nexed as a condition. Since a contingency existed,

since the testator did not intend that the interests of

issue should vest as soon as they were born, his expec-

tation must have been that the vesting would be post-

poned until the trust was at an end."

In the present case the gift to Edward was contingent

on his surviving his father and mother, the gift to his

heirs in substitution was, as Judge Cardozo points out,

necessarily contingent up to a certain point—up to the

time of his death, and so the settlor's intention "must have

been that the vesting would be postponed until the trust

was at an end.''

Moreover the court says:

"The trustee at the appointed time was not merely
to convey and assign. It was to deliver. Conveyance
and delivery was impossible while the trust for the

mother was outstanding."

Hutchinson v. National Refuge for Homeless

Children (1920), A.C. 794;

Re Hellish (1916), 1 Ch. 562.

In the case of Salter v. Drowne, 205 N.Y. 204, 98 N.E.

401, there was a bequest to the testatrix's daughter for life,

and on her death to the testatrix's granddaughter for life,

and on her death the principal to be divided among issue

of the granddaughter, and if no issue, then to the testa-
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trix's next of kin. The question was when the next of kin

was to be determined, the granddaughter having died

previous to the life tenant without issue. The heirs were

to be determined at the death of the life tenant.

"If, instead of holding as we do in this case that

the intent of the testatrix, as shown by her will, was
to postpone any possible vesting of the corpus of the

trusts until the death of her daughter, we were in

doubt about her intention, the rule to be applied in

construing the will in this state is that, where a gift

arises from a direction to divide or convey the trust

property among a specified class of persons, and such

division or conveyance is contingent and dependent
upon the happening of one or more uncertain events,

the gift does not vest until the time for distribution

or conveyance arises."

''In Matter of Baer, 147 N.Y. 348, 41 N.E. 702,

the will under consideration devised certain property
in trust for the use of the testatrix's daughter and at

her death to her issue, if any; in case she died with-

out issue, the trustees were directed to apply the rents

and profits of the property to the support of another
person during life, and, at her death, to convey the

remainder 'to the children and lawful heirs of my
brother Harmon Hendricks, deceased, to share and
share alike per stirpes.' The testatrix's daughter sur-

vived her and died without issue, and the rents and
profits of the property were paid to the third person
during her life, and the question arose as to when the

children and lawful heirs of the testatrix's brother
were to be determined. Held, that it vested in the

lawful heirs of testatrix's brother at the death of the

person whose life determined the end of the trust.

The court says: 'Where final division and distribu-

tion is to be made among a class, the benefits of the
will must be confined to those persons who come
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within the appropriate category at the date when the

distribution or division is directed to be made. . . .

In re Smith, 131 N.Y. 239, 247 (30 N.E. 130, 27
Am. St. Rep. 586) .... It is a case then where, as the

cases express it, 'futurity is annexed to the substance

of the gift,' and warrants the application of the prin-

ciple that, where a future interest is devised, not

directly to a given person, but indirectly through the

exercise of a power conferred upon trustees, the de-

vise is designed to be contingent; and survivorship

at the time of distribution is an essential condition to

the acquisition of an interest in the subject of the

gift
'"

Salter v. Drowne, 205 N.Y. 204, 98 N.E. 401-404.

THE DEED OF TRUST MUST BE CONSTRUED
TO CARRY OUT THE INTENTION OF THE

SETTLOR.

The courts must find out what the intention was, and

if that can be determined from the instrument, it will be

construed to carry out such intention without regard for

technical rules of construction as to minor clauses in the

deed.

A most important fact is that there is no gift in re-

mainder except the power given the trustees to convey

after the death of Emile and Caroline. In other words,

there is no present gift. Then there is the direction for

the accumulation of surplus income during the lives of

Emile and Caroline. There cannot be a present gift of a

subject which has not come into existence. Besides this,

the natural objects of the settlor's bounty are her descend-

ants. She provided by a definite amount for her daughter-

in-law. She also definitely excluded that daughter-in-law
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if Edward died under age and unmarried. She gave a

power to Edward to divest this gift at the end of the trust

by a power of appointment by will but this being unexer-

cised the deed must be construed as though this power

were nonexistent.

Heard v. Read, 169 Mass. 216, 47 N.E. 778:

A devise in trust income to be paid to the testator's

daughter, Elizabeth, upon her death, principal to go to

her issue in fee simple. If she shall leave no issue surviv-

ing her the property to be divided one-half to John T.

Heard and his heirs and one-half to the heirs of the

testator. Elizabeth died without issue.

Held that the heirs of the testator were to be ascer-

tained as of the date of Elizabeth's death, and that Eliza-

beth herself could not take as the heir of the testator.

In this case the court says as to the rule for early vest-

ing:

"This rule, it is said, was originally established

on the ground that the law favors vested rather than
contingent remainders. But since contingent remain-
ders in property are within certain limits protected

by the law, and are now held to be alienable, descend-
able and devisable in the same manner as vested in-

terests, and testators are permitted to make such law-
ful disposition of their property as they see fit, there

is no reason why their intentions as expressed in their

wills, so far as the law permits, should not specific-

ally be carried into effect."

This has more application to a trust of personal prop-

erty where even at common law there was no possibility

of destroying the contingent interests by a conveyance.
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The court further says that the fact that a presumptive

heir is provided for is some indication that that person

was not included in the phrase ^'heirs at law" and the life

tenant, an heir of the testator, did not take.

In Welch V. Brimmer, 169 Mass. 204-213, the court

laid great stress on the words "then" and "shall" as indi-

cating that heirs were to be determined at the death of

the life tenant.

"The repeated use by the testator of the word
'shall' in the proviso of the first paragraph, and the

concluding clauses of it, that, 'if the said Eliza O.

shall not be then living, I give said estate, with its

accumulations, to the person or persons who shall be

my heir or heirs at law' in which the word 'then'

relates to the time of the death of the son, tends to

confine the conclusion that the testator must have
intended his heir or heirs at the time of the death

of the son."

The gift to the heirs of Edward under this trust deed

is only found by the directions to the trustees to convey at

a certain date and at a certain time in the future, to wit:

"Upon the death of said Emile Dreier and of the

said Caroline Dreier, this trust shall cease and the

entire estate or so much thereof as shall then be re-

maining shall be conveyed and determined free and
clear of the trusts hereby created to the said Edward
Dreier, grandson of the Donor, as and for his abso-

lute and sole property, if he, the said Edward Dreier,

shall then be alive. And if he then shall have de-

ceased . . . then to his heirs at law."

Lermond v. Hyler, 121 Me. 54, 1 15 Atl. 546.
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A testator devised a life estate to A and B and the sur-

vivor and then a life estate to C and D and the survivor

with a remainder "after the death of C and D, I give,

bequeath and devise all my property to my then heirs as

provided by law." C and D predeceased the first life ten-

ants and the question was whether the heirs were deter-

mined then or when all the life tenants had died.

"We are of the opinion that the language of the

residuary clause of the will of Helen Anderson was
intended to, and did create a remainder to take effect

at the close of all the life estates."

The will showed an expectation that the second life ten-

ants would survive the first.

Proctor V. Clark, 154 Mass. 45, 12 L.R.A. 721,

Holmes, J.

Gift of life interest to widow, upon decease of wife,

then to pay and convey in fee to my said brother, C. H.
Hancock, if then living, but if he is not then living, then

to convey the same in fee to his then heirs at law. C. H. H.
died before widow. Held,

"The words mean those who would have been
entitled if C. H. H. had died at the moment ap-

pointed for conveyance, that is, at the death of the

testator's widow, on January 6, 1890."

In Boston Safe Deposit & Trust Co. v. Blanchard,

81 N.E. (Mass.) 654, property was left in trust by will

which provided for the testator's wife and daughter and
their issue, if any, and if at the decease of the survivor of



24

the wife and daughter there should be no living descend-

ants of the testator, the principal should be distributed

among the testator's own right heirs, unless his adopted

son be living, in which event he should receive one-half

of the property. The adopted son survived and there-

fore took one-half of the principal. The question was as

to the disposition of the other half and that depended

on whether the heirs of the testator were to be ascertained

as of the date of his death or as of the death of the last

surviving life tenant and the termination of the trust. The
court held that those heirs were to be ascertained as

though the testator died at the termination of the trust.

In Cronan v. Adams, 70 N.E. (Mass.) 423, property

was devised in trust to pay certain annuities, the remain-

der of the income to accumulate, and upon the death of

all the annuitants, one-quarter of the estate to go to the

Carney Hospital and the residue to go to the youngest

Adams of the issue of Durwan Adams whose descent is

wholly in the male line. One Isaac Murray Adams an-

swered the latter description, and the question was

whether he took a vested interest in the residue, or

whether the person who answers the description is to be

determined when the last annuitant should die. The court

held the latter construction to be the true one.

In Jenkins v. Lambeth, 90 S.E. (N.C.) 513, property

was deeded by one Jenkins to Palemon John in trust for

the donor's wife for life, then for their children, and that

in the event that the wife should die after the donor with-

out leaving any child the trustee should convey the land

to the right heirs of the donor. At the time the proceeding

was brought the donor was dead but his wife was living.

The question was as to the time when the heirs of the

donor were to be ascertained—as of the date of his death

or as of the date of the death of his wife, the life tenant.
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The court held that they should be ascertained at the time

of the termination of the life estate, that the limitation

was a contingent one, the person to take being uncertain,

and that the distribution of the estate should be postponed

until the true owners could be ascertained and their inter-

ests declared.

Hale V. Hobson, 167 Mass. 397.

E. J. M. Hale provided by the residuary clause in his

will:

"As to the residue and remainder of all my estate,

both real and personal, not herein otherwise disposed

of, it is my will that the same be and remain in the

care and control of my said executrix and executors

and trustees, and their successors, well and safely

invested, until the decease of the last survivor of the

life annuitants named in my foregoing will, and that

then the said residue and remainder, with all the

accumulated interest thereof, shall be equally divided

among my grandchildren per stirpes, to hold to such
grandchildren so distributed, and to their heirs, ex-

ecutors, administrators, and assigns forever."

The question was whether this was a contingent inter-

est and the grandchildren who took were to be determined

at the death of the last annuitant.

This will was construed by both the New York and

Massachusetts courts and both held this was a contingent

interest and the grandchildren were determined at the

period of distribution.

It will be seen that this provision is practically on all

fours with the present case:

1. There is a provision for accumulation.
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2. The time of the trust is stated as being during the

lives of the life tenants.

3. There is no present gift to the remaindermen ex-

cept by a power in the trustees to provide.

4. The use of the word "then" does not directly mod-

ify the remaindermen.

But the Massachusetts case of Hale v. Hobson, 167

Mass. 397 {Hobson v. Hale, 95 N.Y. 588), says that as

the provision calls for distribution of accumulated in-

come ''plainly this last could not vest at the testator's

death, and that tends to show that the vesting of the whole

was postponed till the arrival of the event on which the

distribution is made to depend."

"Again, there are no words of present gift, . . .

The omission of words of present gift, taken in con-

nection with the provision that the care and control

of the residue and remainder are to remain in the

executors and trustees and their successors, and with
the fact that the residue is unascertainable till the

time for distribution arrives, also tends, it seems to

us, to show that not only was it the intention of the

testator to postpone possession, but also the acquisi-

tion of any absolute interest."

"Taking the residuary clause in connection with

the rest of the will, and looking at the will as a whole,

it seems to us, that the word 'then in the residuary

clause has reference not only to the period of distri-

bution, but also to the persons who shall take, . .
."

In the New York case the court says:

"The grandchildren who constitute the residuary

devisees, are not seized of an estate until the death of

the last annuitant, for the reason that until that event

occurs it cannot be ascertained which of them will be

entitled to take."
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This case shows the distinction between a future in-

terest to the testator's or settlor's heirs and to a class which

cannot be determined at the death of the creator of the

trust. In the first case the testator or creator has, as Judge

Holmes says, exhausted his specific wishes and desires the

law to take its course and his heirs are determined at his

death.

On the other hand, where as in the case at bar, the

settlor has directed distribution to the heirs of a third per-

son and the individuals answering that description at the

death of the third person are already provided for in the

trust, it would be foolish to say that the settlor intended

by the use of the term "heirs" individuals answering that

description as of the date of the death of the third person

rather than the date of the termination of the trust. The
result is incongruous for it has the settlor say, "I give to

A for life $50 a month, remainder over upon certain con-

tingencies to B, C and D, then I give to A in fee simple."

This, coupled with the direction to the trustees to transfer

upon the death of Emile and Caroline, and the exclusion

of Emile and Caroline under one contingency, demon-
strates that the settlor intended the ultimate beneficiaries

to be ascertained upon the death of Emile and Caroline.

This case holds that the testator's great-grandchildren

may be disinherited, whereas in the present case it is a

preference for those of the blood of the settlor over a

stranger which is contended for. Moreover, the same

question was urged in the above case that is hypothetically

suggested in this case, that the children of Edward ought

to have a vested remainder at his death, but the court in

Hale V. Hobson said as they were not provided for out of

income there was no inference that they were to be pro-

vided for out of principal.
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POWER TO APPOINT BY WILL DOES NOT
AFFECT CONTINGENCY

The power of Edward to leave by will does not in

any way indicate that the contingency running through

the trust deed is to be abated. His legatees would not take

until the end of the trust although they might have a

vested interest created by the exercise of the power. But

Edward's failure to exercise the power which he could

have done and left all the estate to his mother, in no way
indicates, because the settlor granted him this power, that

it was thereby an intent that Edward's mother or father

should take.

Doe ex. King v. Frost, 3 Bar. & Aid. 546, 106 Eng.

Rep. 761

;

Briden v. Hewlett, 2 Myl. E.K. 90, 39 Eng. Rep.

878.

When such a power exists, in construing its effect upon

subsequent limitations it is regarded as a nullity until

executed.

Mr. Fearne says, / Fearne on Remainders, 232:

''Whenever the effect of the limitation is referred

to a power of appointment, it is wholly ineffective

from the execution of the deed till that of the ap-

pointment and as much a nullity until raised by the

execution of the power, as if it had never been no-

ticed in the deed at all."
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THE QUOTATION FROM MR. GRAY DOES
NOT REFER TO A POWER UNLESS THERE

IS A TRUST IMPLIED.

The quotation from Mr. Gray on pages 28, 29 and 60

of the Appellant's brief is found in an article in 25 Har-

vard Law Review 1, entitled, "Powers in Trust and Gifts

Implied in Default of Appointment" which, as its title

shows, is a discussion of implied gift upon failure to exer-

cise the power in trust as distinguished from a power

appendant which exists in this case. The former, as Mr.

Gray says, "is a power which imposes upon the donee a

duty to exercise it, enforceable in equity." There was no

duty on Edward to exercise the power and there are no

persons who could have enforced it in equity.

THE WORD "THEN" IS USED AS AN ADVERB
OF TIME.

Moreover, when the word "then" is used twice, once

clearly as an adverb of time, the second use will be like-

wise construed. Here the words are "if the said Edward
Dreier shall then be alive and if he shall have deceased

. . . then his heirs at law."

United States Trust Co. v. Nathan, 183 N.Y.S. 66,

Affirmed 233 N.Y. SOS.

That court says:

" 'But in case my wife shall not be then living

then I give and bequeath the same to my descend-
ants.' It is clear beyond question that the first word
'then' refers to the date of the death of Juanita and
it is a natural, if not an unavoidable inference, that

the words 'give and bequeath' were used in respect
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to that date and not with respect to the date of the

death of the testator."

It should be noted in the last case that the main con-

tention of those holding that there was a vested gift was

because there was a direct gift and bequest and not a

mere direction to trustees to divide the fund, as exists here.

THAT THE LIFE TENANT IS MENTALLY
WEAK IS A CIRCUMSTANCE TO INDICATE

NO FEE WAS INTENDED.

Minter v. Wraith, 13 Simm. 52, 60 Eng. Rep. 21 :

There was a fund to trustees, income for the daughter

for life, after her death to assign to her children when
twenty-one; if daughter die without issue assign proceeds

to testator's personal representatives. Daughter, sole next

of kin of testator, died without issue. Held, next of kin

to be determined at daughter's death. There was a power

in trustees to use discretion in payments to daughter "So

long as she shall continue to labour under her present

affection."

The court held that the fact that the daughter was

suffering under an affection to be a circumstance to show

that she was not to take as a representative of the testator.

See Johnson v. Askey, 190 111. 58, 60 N.E. 76.

THE CIRCUIT COURT'S STATEMENT THAT
THERE IS NO DISTINCTION IN PRINCIPLE
BETWEEN THE DETERMINING OF A TESTA-

TOR'S HEIRS AND THOSE OF THIRD
PERSONS IS ERRONEOUS.

The reason of the rigidity of the rule as to a settlor's

or testator's heirs, construed in an instrument created by
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him as being those at such settlor's or testator's death, is

that the property never goes out of the grantor and is not

a remainder but a reversion.

1 Fearne on Remainders 51.

Sears v. Russell, 8 Gray 86-94.

"The rule as to the heirs of a testator being deter-

mined at the time of his decease is based on the rule

that taking the same estate as they would by intestacy

they take by descent and not as purchasers."

In the case cited by the lower court, Whall v. Con-

verse, 146 Mass. 345, Mr. Justice Holmes says:

"That such a mode of ascertaining the beneficiary

implies that the testator has exhausted his specific

wishes by previous limitations and is content to have
the law take its course."

But when, as in this case, the heirs at law of Edward
must take as purchasers and not by descent then the mean-

ing of the words is construed from the four corners of the

instrument.

New York L. Ins. & T. Co. v. Winthrop, supra.

It is a perfectly simple proposition that when the heirs

of a person are mentioned, it is ordinarily those who qual-

ify as such at the death of such a person, but there is no

element to overcome as to the persons taking by descent

instead of under the deed or will as purchasers when
there is a gift to third person's heirs.
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^'The presumption of an intention to create a

vested remainder where the remainder over is to the

heirs or descendants of a testator does not apply
where it is to the heirs or descendants of the tenant

for life of the particular estate."

40 Cyc. 1678.

THE FACT THAT THERE IS NO PRESENT
GIFT TO THE HEIRS AT LAW OF EDWARD
EXCEPT BY THE DIRECTION OF THE TRUS-
TEE TO CONVEY AND DELIVER THE PRIN-
CIPAL AND ACCUMULATED INTEREST AT
THE END OF THE LIVES OF EMILE AND

CAROLINE SHOWS THE GIFT IS

CONTINGENT.

Brown v. Wright, 194 Mass. 540;

i?^5wm/>, 234N.Y. 60;

Leake V. Robinson, 2 Wltr. 263]

: Batsford v. Kebbel, 3 Ves. Jr. 363

;

Travis v. Morrison, 28 Ala. 494;

30 Am. & Eng. 771, Note 1;

In Re Hoardley, 101 Fed. 233.

Crapo V. Price, 190 Mass. 317, 322:

"That there are in this limitation as already no-

ticed no words of present gift to the children of the

life tenant. . . . The employment of such language

often has been held to indicate . . . that title would
not vest."

2 Jarman on Wills, 457 Fifth Am. Ed.

"It should seem, too, that, where the only gift is in

the direction to pay or distribute at a future age, the
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case is not to be ranked with those in which the pay-

ment or distribution only is deferred but is one in

which time is of the essence of the gift.''

Leake v. Robinson, 2 Mer. 363.

A direction to pay may help with other indications

to show that the legacy is not to vest till payment.

Sir George Jessell, 6 Ch. D. 246.

It would be difficult to find a case in which futurity is

more breathed into the gift than in that given to the heirs

at law of Edward. It follows a contingent gift to Edward
which is to be determined when the survivor of Emile

and Caroline dies; it is expressly provided that the trust

shall last during the lives of Emile and Caroline; the

chief object was to provide for an imbecile son and a

minor grandson; an heir apparent of Edward (his

mother) when the deed was made was expressly excluded

;

there is no present gift but a direction to convey at a

future date at the end of the trust; there is a provision for

accumulation of income that has not yet been earned; the

construction held by the circuit court disinherits the heirs

of the settlor; the termination of the trust at this time does

violence to the express direction of the settlor.

The settlor contemplated the trustee paying the life

charges, accumulating the surplus income during the lives

of Emile Dreier and Caroline Dreier, then, at that time,

he was to determine to whom he was to pay the principal

and accumulated income. If Edward was then alive, to

him in fee, if he was dead, to his appointees under his

will, and finally if he was dead and made no appointment,
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then to his heirs at law. "Then" refers definitely to Ed-

ward's being alive at the death of the surviving parent,

and the "then" to his heirs at law is dependent upon the

time for distribution.

THE QUESTION WHETHER IF EDWARD HAD
MADE AN APPOINTMENT HIS APPOINTEES
WOULD HAVE TAKEN A VESTED OR A CON-
TINGENT INTEREST DOES NOT ARISE.

The question whether if Edward had made a will

appointing A, B, and C to take in remainder does not

arise under the facts, but if such an appointment had been

made there was under the deed only a power to dispose

of contingent remainders after the death of Emile and

Caroline and if A, B, and C had all died before that event

then the trustee would have been obliged to convey and

deliver the trust property, as he is in the present case, to

the then heirs at law of Edward. Those who were to take

are to be determined by the general intent expressed by

the instrument as to when they are to take, as much
under the power of appointment as the time for determin-

ing the heirs, and if not living at the time of distribution

the gift fails. There was no provision that the appointees

under Edward's will should be entitled to any of the sur-

plus income during the life of Emile and Caroline; that

by specific direction this was to accumulate. This being

so, then there was no intent to give the appointees a pres-

ent benefit in the income at any rate, and the future in-

come was unascertained. These facts, together with the

general intent under the will as shown by the futurity

which is made a part of the gift, the contingency of the

gift to Edward, the direction to convey and deliver, the
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express term for which the trust is to last, that it is a gift

to a class, all go to show that the period of distribution

was to be the time at which the ultimate remaindermen

were to be determined, whether written into the deed of

trust by the settlor or in her behalf by the donee of the

power. If appointed, the appointees take from the donor^

Emma Dreier, and not from Edward Dreier.

THE PROVISION EXCLUDING CAROLINE IN
CASE EDWARD DIED BEFORE MAJORITY
AND UNMARRIED SHOWS A GENERAL

INTENT TO EXCLUDE HER AS A
REMAINDERMAN.

In the Appellant's brief, p. 17, where the granting

clause is quoted, the very important provision was
omitted

:

"But if the said Edward Dreier shall decease un-
married before attaining his majority, then the trust

estate or so much thereof as shall then be remaining
shall be conveyed and delivered free and clear of

the trusts created to the children of the said donor
and/or their heirs at law."

Here is shown a specific intent to exclude Emile and

Caroline from taking as Edward's heirs at law. Though
this event did not occur it still reflects the general intent.

Fargo v. Miller, ISO Mass. 225, was a case in which
a daughter created a trust fund for her father during his

life or until he remarried and provided if he remarried

her trustees "proceed with the distribution of my estate

in the same manner as if my father were deceased." There
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was a residuary clause after the father's death to the

testator's next of kin.

The father never remarried and was the sole next of

kin at the testator's death. The court held that the next

of kin were not to be determined as of the testator's death

but at the death of the life tenant, her father.

''It is manifest, we think, that the testatrix never

intended any of her property beyond that given for

his life, and that she intended, if he married he

should cease thereafter to receive any benefit from
her estate."

In like view Caroline Dreier was to have no benefit

of the estate beyond her life interest if Edward died in his

minority and unmarried. This shows a general intent to

exclude her from being contemplated as an heir of Ed-

ward at the termination of the trust.

"We think that there are significant indications

in the will that the testatrix did not intend that her

father should take any part of the residue as her next

of kin."

The case of Fargo v. Miller is one where the con-

struction is of the next of kin of the testator and not those

of a third person, as in this case.

Here the donor had in mind that Edward could not

make a will till he was of age but she did not wish to

exclude his wife and children from a possibility of in-

heriting these contingent remainders if he married under

age.

It is significant that the present contest is between

Caroline Dreier, who was expressly excluded if Edward
died under age and unmarried, and three of the children
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of the donor, who would have taken the estate under such

conditions if they were alive after the death of Caroline.

Yet these children are referred to as strangers and not

being in the mind of the donor in the appellant's brief.

(Brief p. 60.)

THE CASES CITED BY THE APPELLANT DO
NOT SUPPORT HER CONTENTION.

Nearly all the cases cited in the appellant's brief deal

with the question of the testator's or settlor's heirs. This

subject has been already discussed by us but we wish to

point out the following citations of the appellant which,

even in that event, do not sustain her contention that they

are to be determined at the testator's or settlor's death:

Welch V, Brimmer, 169 Mass. 204;

Welch V, Howard, 111 Mass. 242;

Oleson V. Somogyi, 90 N.J. Eq. 342;

Delany v. McCormack, 88 N.Y. 174;

Sears v. Russell, 8 Gray 299;

Minter v. Wraith, 13 Sim. 52, 60;

Wharton v. Barker, 4 Kay & J. 483, 70 Eng. Rep.

202.

In this last case there were two gifts to two daughters

and the survivor of them for life with remainder. In de-

fault of issue in both daughters "then I direct my trustees

to pay one moiety unto the person or persons that shall

then be considered as my next of kin and personal repre-

sentative or representatives, agreeable to the order of the

statute of distribution and the other moiety unto the per-

son or persons that shall then be considered the next of

kin and personal representative or representatives of my
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late wife, Sarah, agreeable to the order of the statute of

distribution." After holding that the testator's next of kin

were to be decided at the death of the surviving daughter

and the daughter did not take as next of kin of the testator,

Sir Page Wood, afterwards Lord Chancellor, said that

the reasons were stronger for holding that the next of kin

of the wife were to be found at the death of the surviving

daughter, the court says

:

"The fact that at the date of the will the sole next

of kin of the deceased wife was her daughter, so that

the class was one which could not have increased if

she survived the testator, and there being already a

bequest to her for life, if the gift over in the event of

her dying without leaving issue had also been in-

tended for her it would have been only natural for

the testator to say so in as many words instead of

adopting the circuitous mode of expression which I

find in her will. I have in the second place, the cir-

cumstance, that the word 'then' is clearly used as an

adverb of time referring to the death of the survivor

of the two daughters."

In the present case the heirs at law of Edward were

definite if he died unmarried and without leaving issue,

to wit: his father and mother, Emile and Caroline. If

that was the intention, why not say it in so many words?

CONCLUSION.

The appellant has the burden of showing that the de-

cision of the Supreme Court is clearly wrong and is not a

rule of local law. That it is a rule of local law must be

manifest. This is a petition of a trustee to the court of

Hawaii having jurisdiction of both the trustee and the

fund for the allowance of his final accounts and praying
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for an order of distribution. Upon proper notice for the

allowance of final accounts of a trustee, the court having

jurisdiction of him and the fund acts quasi in rem upon

the fund, and if the appellees, the intervenors, had not in-

tervened, though they live in San Francisco, the decree

of the Circuit Court unappealed from would have been

res adjudicata against them. The fund would have had

a local situs and the decree would have been final. The
trustee had brought the fund into court and asked the

court to instruct him as to the rightful owners.

In view of the decisions from other jurisdictions,

notably that of Judge Cardozo in the case of New York

Life Insurance & Trust Co. v. Winthrop, supra, the deci-

sion of the Supreme Court cannot be held to be clearly

wrong and it is clearly right. The decision of Auld v.

Andrade, Crescent City Motors Co. v. Nalaielua, and the

present decision all have shown a line of local policy

which ought not to be reversed, as no one can say how
many trusts have already been created to be administered

in Hawaii relying upon the aforesaid decisions to show
the intent of the settlor. If this case is reversed, confusion

in the future is bound to follow.

Emma Dreier settled this property in trust to provide

for her imbecile son, and her minor grandson. As pin

money for the wife of a non compos mentis husband she

gave her daughter-in-law $50. a month for her life. The
settlor's wish was that her grandson should have all if he

survived his father and mother. Then she gave him a

power to appoint by will. But if he were a minor he

could not execute a will, so in case he married she pro-

vided for his wife and children if they survived his father

and mother. But the general intent is plain that his heirs

are not to take except at the same time Edward would
have taken, at the time of the death of the survivor of his
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father or mother. The gift to his heirs, as Judge Cardozo

says in New York Life Insurance & Trust Co. v. Win-

throp, being contingent up to a certain time, the expecta-

tion it would not vest till the trust was at an end.

Dated Honolulu, T. H., May 4, 1932.
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